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Statement of the Case

This proceedingnvolvesafirst claim for benefitsunderthe Black Lung Benefits Act, as
amended30U.S.C 901etseq (hereinaftettheAct") andregulationgpromulgatedhereundet. The
Act andregulationgprovidecompensatioandotherbenefitgo coalminerswhoaretotally disabled

! All applicable regulations which are cited are included in Title 20 of the Code of Federal Regulations, unless
otherwise indicated, and are cited by part or section only. Director’s Exhibits are indicated as "DX" and
Transcript of the Hearing is indicated as "TR."



dueto pneumoconiosis and their dependents. The Act and regulations define pneumoconiosis
("black lung disease" or "coal workers’ pneumoconiosisdchsonicdustdiseas®f the lung and

its sequelaancludingrespiratoryandpulmonaryimpairmentsarisingoutof coalmineemployment,
including any chronic restrictive or obstructive pulmonary disease or impairment significantly related
to, or substantially aggravated by, dust exposure in coal mine employment. Section 718.201.

The instant claim was filed by the Claimant, Abedean,on April 16, 1997 (DX 1). On
Novemberl3,1997 theDistrict Directormadeaninitial determinatiorawardingbenefits(DX 42).
Because so many putative employers were named as parties to the case, Castle Brothers Track &
RollerCompany]nc.wasnotnotifiedof theclaimuntil Decembep3,1997(DX 28). The Employer
controverted the initial award on January 23, 1998 (DX 37).clEwa wasreferredto the Office
of AdministrativeLaw Judgeson Februaryl0, 1998(DX 43-45). A hearing was held on July 9,
1998beforeJudgeMollie Neal,and,pursuanto thediscussiorshehadwith theattorneystheclaim
wasremandedo the District Directoron July 16,1998for resolution of the responsible operator
issug(DX 87,88). In a proposed Decision and Order Memorandum of Conference dated September
15,1999 theDistrict Director awarded benefits and determined that Castle Brothers was the properly
designatedesponsibleperato(DX 118). Castle Brothers requested a hearing on October 15, 1999,
anddid not contestits statusasthe responsibleperator(DX 122). The case was referred to the
Office of Administrative Law Judges on October 21, 1999 (DX 124).

A formalhearingwvasheldin Abingdon,Virginia onMarch8,2000,atwhichall partiesvere
afforded a fullopportunityto presenevidenceand argument. Director’s Exhibits one (1) through
onehundredwenty-five(125)werereceivednto evidencavithoutobjection(TR 19-20). Employer
offeredinto evidencethe January4, 1999 depositionof Dr. Gregory Fino (TR 6). Counsel for
employerhaddiscoveredhatthedepositiortranscripthadneverbeenforwardedto the Directoror
the Claimant, and provided a copyttie Claimantatthehearing. Counsel argued that good cause
was shownfor his failure to provide the depositionwithin twenty days of the hearing because
Claimant’s counsel had cross-examined Dr. Fino at the deposition, thus obviating any prejudice to
him (TR 7). Claimant’s counsel objected based on timeliness and the fact that Dr. Fino’sreport is
intherecord (TR 8-9). Becausethetwenty-day rule hasbeen viol ated and because the Employer had
ample time to discover that the deposition transcript had not been provided to the Director or
Claimant, it was excluded from evidence (TR 18). Because the Claimant miner was last employed
inthestate of Virginia, thelaw of the Fourth Circuit Court of the United States controls. See Shupe
v. Director, OWCP, 12 BLR 1-200, 1-202 (1989) (en banc). Since Claimant filed this application
for benefits after January 1, 1982, Part 718 applies. Since the claim was pending on the effective
date, January 19, 2001, of the December 20, 2000, amendmentsto Parts 718 and 725, consideration
of the claim is governed by the amendments in accordance with their terms.

ISSUES

1. How much coa mine employment has been established?
2. Whether the miner has coal workers pneumoconiosis?

2.



Whether the pneumoconiosis arose out of coal mine employment?
Whether the miner is totally disabled?

5. Whether Claimant has proved that he is totally disabled

due to pneumoconiosis?

B w

FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS OF LAW

Background

Theminer,FredDeanwasbornonAugust29,1948(DX 1). He has a tenth grade education
andmarriedDonnaMarieBillington onJanuary®23,1971(DX 1,12). They have a dependent child,
AmandaLynnDeanpornMay 29,1980(DX 1,13). In his second deposition, taken April 23, 1998,
Theminertestifiedthathis daughterAmandawasseventeenearsold, a high schoolstudentand
dependent upon him (DX 78).

Claimanthasbeentreatedby Dr. Kiser, his family physician, for ten to fifteen years.
Claimantseeshim every two months,andit was Dr. Kiser who prescribed oxygen, which the
claimantusesasneededDX 78). Claimant saw Dr. Ladley once for heestible,andnow takes
asteroid, heart medicatiorenduseghreeinhalers.Dr. Paranthaman referred the Claimant to Dr.
Rosserwho first told him hehassilicosis. The miner sees Dr. Rosser every six months (DX 78).
The miner testified that he began smoking at the age afiditiow smokesnorethanonepackof
cigarettesday(DX 41,p.28). However, for the last six or seven years prior to his November 1997
depositionthe Claimantsmokedabouttwo packs a day. At his second deposition, the Claimant
testified that while he currently smokes one and oneplaalsof cigarettes a day, when he began
smokingthirty yearsago,he smokedessthana packaday. At one point he smoked up to three
packsaday,butonthree differenbccasionshequit. Thus, he believes he was a heavy smoker for
15 to 20 years (DX 78).

Length of Coal Mine Employment

Theminerallegegenyears of coal mine employment (DX 1). In his Employment History
form, helisted the following coal mine employersall of whom heworked for as an equipment
operatorJosephin€oalCompanyfor whomheworkedin 1978;Little SCoalCorp.,for whomhe
workedin 1979;BarnetteContractorsfor whomheworkedfrom 1979 to 1985; Mouse Co@b.,

Inc. andSE Drilling Co.,for whom he worked in 1986; and Castle Brothers Track & Roller, for
whom he worked from 1994 #995(DX 2). The Social Security Itemized Statement of Earnings
confirmsthreeandone-quarteyearsof employmentvith Josephine Coal Company and Little S Coal
Corporatiorfrom 1976to 1979;sixadditionalyearsof employmentith G.W.BarnetteContractors

from 1979through1985;0oneyearof coal mine employmentwith Moose Coal Company Inc. in
1986;andtwo yearsof employmentwith CastleBrothersfrom 1994 through 1995 (DX 4). W-2
forms confirm this employment (DX 5). A questionnaire completed by Barnette Contractors, Inc.
revealgthatit employedthe minerfrom December 4, 1979 through Ma@, 1982andagainfrom
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Novemberl5,1982throughSeptembe?7,1985 for atotal of five andone-quarteyeargDX 7, 8).
Theclaimant’ s exact employment dateswith Castle Brothers were February 18, 1994 through May
5, 1995, for atotal of one year and three months, according to a questionnaire completed by the
Employer (DX 9).

At his November 3, 1997 deposition, the miner testified that hisfirst mining job beganin
December 1976 with Josephine Coal Company, which later changed its name to Little S (DX 41).
He worked there about three years and began working for Barnette Contractors in December 1979
asan equipment operator. He was employed by Barnette for about five years, and after he waslaid
off, he went to work for Moose Coa Company about three months later. His most recent coal
mining job was with Castle Brothers, where he was a contractor worker, operating equipment. He
worked at threejob sites, mostly at reclamation sitesand threeto four monthsat astrip mine, drilling
and hauling coal. He last worked in July 1995 because all the contractors were laidoff. All of his
coa mine employment was above ground.

The miner also worked asafabricator for Pak-Mor for five years. He cut sheet metal, ran a
punch, and cut channel iron. Heworked in abig, open building and was exposed to somefumes, but
the building waswell ventilated. After hiscoal mine employment, the miner worked as a highway
flagger for about two years, ending on February 28, 1997.

Based on this evidence, the miner is credited with three and one-quarter years of coal mine
employment with Josephine Coal Company/Little S Coa Corp., five and one-quarter years with
Barnette, one year with Moose Coal Company, and one and one-quarter years with Castle Brothers,
for atotal of 10 3/4 years of coa mine employment within the meaning of Section 402(d) of the Act
and Section 725.202 of the regulations.

Responsible Operator

CastleBrothers Track & Roller company, Inc. isthe responsible operator liablefor payment
of any benefits which may be found to be due.

Findings of Fact - Medical Evidence

Chest X-ray Evidence’

Date Date Physician/
Exh. No. of X-ray of Report Quadlifications Diagnosis

% The following abbreviations are used in describing the qualifications of the physicians: B = B-Reader, R =
Board-Certified Radiologist. Although the credentials of these physicians are not in the record, judicial notice of
their qualifications is taken in accordance wittvw.ABMS.org and the 2000 NIOSH B-reader listee
Maddaleni v. Pittsburgh & Midway Coal Mining Co., 14 BLR 1-135 (1990).
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DX 55 5/13/96 5/13/96 Kiser Evidence of pulmonary hypertension with
severe emphysematous changes in lungs

DX 24 5/13/96  8/7/97 Navani/B, R 1/1; p/t; 6 zones

DX 41 5/13/96 12/18/97 Scott/B, R Negative for pneumoconiosis; hilar and
mediastinal adenopathlilateral mid-lung
infiltrates/fibrosis; changes compatible with
granulomatous disease, especially sarcoid

DX 41 5/13/96 12/20/97 Wheeler/B, R Negative for pneumoconiosis; adenopathy
or dilationof pulmonaryarteriesijll defined
interstitial fibrosis or infiltrates in lower
lateralportionright upperdungextendingo
lateral pleuralandfocal fibrosis with tiny
linear scarsin lower lateral portion left
upper lung; check for sarcoid and
Tuberculosis

DX 65 5/13/96 4/10/98 Fino/B 0/0; sarcoidosis, idiopathic interstitial
fibrosis, and neoplasm must be considered

DX 64  3/6/97 4/9/98 Scott/B, R Bilateral hilar adenopathy; mid-lung
infiltrates or fibrosis compatible with
sarcoidor Tuberculosishyperinflation of
lungs; deep breath versus emphysema

DX 64  3/6/97 4/10/98 Wheeler/B, R Bilateral hilar adenopathy and subtle right
inferior paratracheadenopathy compatible
with Tuberculosisand/or sarcoid with ill
defined infiltrate or fibrosis; possible
minimal emphysema; no evidence of
silicosis or coal workers' pneumoconiosis

DX 64  3/17/97  4/9/98 Scott/B, R Hilar adenopathy; bilateral mid-lung
infiltrates or fibrosis compatible with
sarcoid and/or Tuberculosis; hyperinflation
of lungs compatible with emphysema

DX 64 3/17/97 4/10/98  Whedler/B, R Bilateral hilar adenopathy and subtle right
inferior paratracheal adenopathy with ill
definedinfiltrate or fibrosiscompatiblewith
Tuberculosis unknown activity; sarcoid



DX 64

DX 64

DX 64

DX 64

DX 26

DX 23

DX 22

DX 41

4/16/97

4/16/97

6/5/97

6/5/97

6/10/97

6/10/97

6/10/97

6/10/97

4/9/98

4/10/98

4/9/98

4/10/98

6/10/97

7/14/97

7/16/97

12/17/97

Scott/B, R

Wheeler/B, R

Scott/B, R

Wheeler/B, R

Paranthaman/B

Navani/B, R

Gaziano/B

Scott/B, R

could be presenbut Tuberculosiexplains
all the lung and hilar findings; probable
emphysema; no evidence of silicosis or
CWP

Bilateral hilar adenopathy; bilateral mid-
lung infiltrates/fibrosis; changes compatible
with sarcoidor Tuberculosis; linear nature
of the infiltrates not compatible with
silicosis/CWP

Bilateral hilar adenopathy and subtle right
inferior paratracheal adenopathy with ill
defined infiltrate or fibrosis compatible with
Tuberculosis unknown activity; sarcoid
presentbut Tuberculosis explains all the
lung and hilar findings; probable
emphysemanoevidencef silicosisor coal
workers' pneumoconiosis

Bilateral hilar adenopathy, possibly
decreased form prior exam; bilateral mid-
lung infiltrates/fibrosis, decreased on left;
probable Tuberculosis, unknown activity,
cannot rule out sarcoid; negative for
pneumoconiosis

Bilateral hilar adenopathy probably
decreasing since last exam; ill defined
fibrosis compatible with Tuberculosis
unknown activity, probably healed,;
probable minimal emphysema; no evidence
of silicosisor cod workers' pneumoconiosis

2/1; g/p; 6 zones; category A large opacities

2/1; g/t; 6 zones; adternative possibility of
sarcoidosis should be considered

2/2; ult; 5 zones; category A large opacities

Negative for pneumoconiosis; probable
hilar and AP window adenopathy; bilateral



DX 41

DX 65

DX 15

DX 21

DX 41

DX 41

6/10/97

6/10/97

6/25/97

6/25/97

6/25/97

6/25/97

12/20/97

4/10/98

6/25/97

8/7/97

12/17/97

12/20/97

Wheeler/B, R

Fino/B

Cooper

Navani/B,R

Scott/B, R

Wheeler/B, R

mid-lung infiltrates/fibrosis; changes
compatible with granulomatousdisease,
sarcoid, or Tuberculosis

Negative for pneumoconiosis; minimal
enlargement hilar compatible with
adenopathgr dilatationpulmonaryarteries
andpossiblesubtleright lower paratracheal
adenopathyor slight dilatation SVC; ill
definedinfiltrate or fibrosis lower lateral
portion right upper lung with slight
elevatiorminorfissureandminimalfibrosis
or infiltrate in left upper lung and left mid
lung; probableemphysemavith decreased
lungmarkingsin medialportionright upper
lung above hilum; check for sarcoid

0/0; sarcoidosis, idiopathic interstitial
fibrosis, and neoplasm must be considered

Poorly defined rounded density in the mid
portionof theleft lung towardits periphery

1/1; g/t; 6 zones; ill-defined density in left
mid zoneraisesquestionof bronchogenic
carcinoma

Negative for pneumoconiosis; probable
hilar, mediastinal adenopathy; bilateral mid-
lunginfiltrates/fibrosis; changes compatible
with granulomatous diseasgrcoid would
be a good possibility

Negative for pneumoconiosis; minimal
enlargement hilar compatible with
adenopathyprdilatationpulmonaryarteries
andpossiblesubtleright lower paratracheal
adenopathy or slight dilatation SVC; ill
defined infiltrate or fibrosis lower lateral
portionright upperdungextendingo pleura
with slight elevation minor fissure and
minimal fibrosis or infiltrate in left upper
lung and left mid Iung; probable



DX 65

DX 64

DX 64

DX 73

DX 66

DX 66

6/25/97

9/29/97

9/29/97

3/30/98

3/30/98

3/30/98

4/10/98

4/9/98

4/10/98

3/30/98

4/15/98

4/15/98

Fino/B

Scott/B, R

Wheeler/B, R

R. Rosser/P

Scott/B, R

Wheeler/B, R

emphysema with decreased lung markings
in medial portion right upper lung above
hilum and near upper portion left hilum;
small discoid atelectasis or scar left lower
lung near apex heaxtheck for sarcoid and
Tuberculosis

0/0; sarcoidosis, idiopathic interstitial
fibrosis, and neoplasm must be considered

Bilateral hilar adenopathy, especially
inferior portion right hilum; bilateral
midlung infiltrates and/or fibrosis; new
focal infiltrate on left; changecompatible
with Tuberculosis or possibly sarcoid;
negative for pneumoconiosis.

Minimal bilateral hilar adenopathy and ill
defined fibrosis or infiltrate in posterior
inferior right upper lung more so than left
upperlung; compatiblewith Tuberculosis;
subtle1.5 cm massin lateralleft mid lung
compatiblewith inflammatory disease or
tumor;possiblemphysemajoevidencef
silicosis or coal workers' pneumoconiosis

Extensiveinterstitial and somewhat nodular
appearing markings predominately
involving the mid and upper lung fields
bilaterally

Focal peripheral infiltrates mid-upper lung,
right greater than left possible pneumonia,
Tuberculosis, or fibrosis due to a prior
infection; negative for pneumoconiosis

No obvious pneumoconiosis; subtle
enlargement of hilar compatible with
adenopathy or dilatation pulmonary arteries,
moderate ill-defined infiltrate or fibrosisin
lower lateral portion of right upper lung



DX 71 3/30/98 4/27/98 Fino/B Diffuse interstitial lung disease in all six
lung zones but not consistent with
pneumoconiosis

DX 82  3/30/98 6/18/98 Paranthaman/B 3/2; rlu; 6 zones; category B large opacities

DX 83 3/30/98 6/19/98 DePonte/B, R 2/3; t/t; 6 zones; category B large opacities

DX 82 5/6/98 6/18/98 Paranthaman/B 3/2; r/ u; 6 zones; category B large opacities
DX 83 5/6/98 6/19/98 DePonte/B, R 2/3; t/t; 6 zones; category B large opacities
DX 92  8/4/98 10/2/98 Fino/B Negative

DX 110 8/4/98 11/16/98 DePonte/B, R 2/2; slt; 6 zones; size B large opacities

DX 110 8/4/98 2/21/99 Navani/B, R 1/1; g/r; 6 zones; size A large opacities

A CT scanof the thorax was taken on June 25, 1997, and re&udl.ldyB.Cooperwho
diagnosedabnormaldensitiesin both lungs consistent with pneumoconiosis (DX 15). Dr. Shiv
Navanialsointerpretedthis CT scan(DX 25). He found the appearances to be consistent with
category 1/1 coal workers' pneumoconiosis. On December 30, 1997, Dr. Scott interpreted the CT
scan as compatible with granulomatous disease, possibly sarcoid (DX 41). He opined that the
changeswere of the wrong type and in the wrong distribution to be dueto silicosisor coal workers
pneumoconiosis. Dr. Wheeler believed tuberculosis was a more likely diagnosis than sarcoid
because of the posterior upper lobe disease. His reading of December 20, 1997 did not include
pneumoconiosis (DX 41).

Another CT scan of the thorax was taken on August 4, 1998 and interpreted by Dr. Shiv
Navani as consistent with complicated changes of coal workers' pneumoconiosis (DX 114). Dr.
Kathleen A. DePonte, a board certified radiologist and B-reader, aso interpreted the CT scan as
showing pneumoconiosis with bilateral progressive massive fibrosis.

Pulmonary Function Studies




Exh. No. Test Date Doctor Co-op/Undst/TR FEV1 FVC MVV Qual* Haqt?®

DX 14 6/10/97 Paranthaman Good/Good/Yes  1.08 2.65 47 Yes 66.5

1.41 3.56 65 Yes
Foundacceptabldy Dr. J. Michos, who is board certified in internal medicine and pulmonary
medicine, on July 2, 1997 (DX 18).

DX 92  8/4/98 Fino Good/Good/Yes 1.17 3.08 Yes 66"
1.33 3.57 - Yes

Arterial Blood Gas Studies

Exh. No. Test Date Doctor Condition PCO2 PO2 Alt. Qualify
DX 55 5/12/96 Kiser resting 34 83 0-2999 No
DX 17 6/10/97 Paranthamarresting 39 52 0-2999 Yes

Found technically acceptable by Dr. J. Michos, who is board certified in internal medicine and
pulmonary medicine, on July 2, 1997 (DX 18).

DX 76  4/8/98 Moore resting 424 541 0-2999 Yes

DX 92  8/4/98 Fino resting 384 69.0 0-2999 No

M edical Reports/Opinions

Therecord contains the office notesfrom Dr. Kenneth Kiser, the miner’s family physician,
from June 23, 1987 through March 9, 1998 (DX 79). The miner presented with chest wall pain and
aproductive cough on several occasions. Dr. Kiser noted tobacco abuse, specifically, a history of
smoking oneto two packs of cigarettesaday for thirty years, and recommended that the miner quit
smoking. Heperformed many physical examinationsand diagnosed acute bronchitiswhichresolved
according to later visits, chronic obstructive lung disease, asthma, chronic bronchitis, tachycardia,
dyspnea, possible sarcoidosis, obesity, and acute sinusitis. Dr. Kiser is board-certified in family
practice and geriatrics.

3Conforming reports of pulmonary function studies must record the miner’ s level of cooperation and
understanding of the procedures, and include three tracings of the maneuvers performed.

“\alues listed on the first line are those values obtained pre-bronchodilator. The second line of the values
shown indicate post-bronchodilator studies.

®Becauise of the various hei ghts noted by the examining physicians, the discrepancy has been resolved by
taking the average of the heights recorded. See Protopappasv. Director, OWCP, 6 BLR 1-221 (1983). Inthis
case, the average is 66.25 inches.

-10-



Therecordcontains records of two hospital admissions at Lonesome Pine Hospital in Big
StoneGap,Virginia (DX 55). The first hospital admission was from May 16, 1989 until May 19,
1989, for chestpain, dizzinessandweakness.Dr. M. B. Ford, who is board-certified in family
practice admittedthe Claimantattheemergencyoom,andDr. Kiserattendedhe Claimantduring
the admission. Both found no evidence of myocardial infarction and diagnosed chest pain,
myocardialinfarction ruled out, chestwall pain, and tobacco abuse. Both doctors noted that the
Claimanthadsmokedwo packsof cigaretteperdayfor 25years.The second admission was from
May 12,1996to May 13, 1996, for suddenchestpain andweakness.Dr. David Brown was the
admitting physician, and Dr. Kiser attendedClaimant. The doctors both considered a smoking
history of two packs of cigarettperday,a medical history and the results of a chest x-ray, blood
gas study, EKG, and physical examination. Drs. Brown and Kiser diagnosed pulmonary
hypertensiorwith severe emphysematous changes, probable chronic lung disease secondary to
smoking,supraventriculartachycardiacontrolled,rule out coronaryartery diseaseandtobacco
abuse.

The recordcontainshospitalrecordsfrom HoustonValley Medical Center in Kingsport,
TennessegatedVlay 13-15,1996(DX 41). Dr. Herbert Ladley attended the Claimant upon referral
andtransferby Dr. Kiser for evaluationof supraventriculartachycardia and chest discomfort. Dr.
Ladleyconsidered Oyearsof strip mineemploymentahistoryof smokingtwo packsof cigarettes
perdayfor past30 years,anda medicalhistoryincluding probable COPD, hyperlipidemia and a
previoushospitalizationin 1989for dizziness and weaknedSr. Ladleyconsideredhe resultsof
anexercisdreadmillthallium study,aDopplerechocardiographynda physicalexamination.He
diagnosedupraventriculartachycardissecondaryo caffeineand tobaccexposuregarlychronic
obstructivgpulmonarydiseaseelatedo smokingandhyperlipidemia Dr. Ladley is board-certified
in internal medicine, cardiovascular disease, and interventional cardiology.

Dr. J.BrystonWinegarexaminedhe Claimanton October5,1989(DX 55). He considered
a smoking history of two packs of cigarettes gy, symptomsa medicalhistory,and a physical
examination. Dr. Winegar noted a normal exam for pre-employmenPaittMor. Dr. Winegar
is board-certified in family practice.

Dr. S.K. ParanthamaaxaminedheClaimantonJunel0,1997(DX 16). He considered ten
yearsof coalmineemploymentlastasadrill operatoramedicalhistorysignificantfor pneumonia,
wheezinggchronicbronchitis,andheartdiseaseandahistory of smoking twgacksof cigarettesa
dayfor 30years.The miner complained of a productive cough and wheezing for the past five years
anda habit of sleepingon two pillows for twenty years. Dr. Paranthaman conducted a physical
examination, an EKG, pulmonary function and arterial blood gas studies and an x-ray. Dr.
Paranthamanliagnosedcomplicatedcoal workers’pneumoconiosislue to coal dust exposure;
chronic obstructive pulmonary disease due primarily to cigarette smoking; and reactive airway
diseaseln his opinion, the miner is totally disabled from returning to his last job as a drill operator
basedon the pulmonary function and blood gas study values, as well as clinical evidence of
emphysema aniray evidenceof categoryA large opacities. Dr. Paranthaman is board-certified
in internal medicine, pulmonary disease, critical care medicine, and geriatric medicine (DX 20).
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A claimsexamineifrom theDepartmenbf Labor,onJuly 25,1997 askedr. Paranthaman
whethertheminer’ stotal disability was caused by his9.34 yearsof coal mineemployment (DX 19).
InhisAugust 8, 1997 response, Dr. Paranthaman stated a susceptibleindividual can devel op changes
of pneumoconiosis after only 9.34 years of coal mine employment. He added that the airway
obstructionisprobably primarily related to cigarette smoking and secondarily to coal dust exposure.
He opined that the reactive airway disease, documented by the post-bronchodilator study, is not
related to coal dust exposure, stating:

However, peoplewith reactive airway diseasewill find it difficult to work in adusty
atmosphere, which will provoke bronchospasm due to non specific irritation. Since
Mr. Fred Dean has evidence of pneumoconiosis radiologically and has presence of
alarge opacity which might represent complicated pneumoconiosis, | consider him
totally disabled due to his lung problem caused by coal mine employment.

Dr. Robert A. Rosser examined the miner in afollow-up visit on March 30, 1998 (DX 73).
He considered ahistory of currently smoking one and one-half packsof cigarettesaday, symptoms
of chronic cough and shortness of breath, and the results of an x-ray and physical examination. Dr.
Rosser suspected that the nodular densities seen on x-ray are related to occupational disease and
possibly granulomatous changes. Dr. Rosser isboard-certified in internal medicine and pulmonary
disease.

OnApril 8,1998, Dr. BenV. Branscomb reviewed medical evidence(DX 65). Heconsidered
hospital recordsfrom May 13-15, 1996; ahistory of smoking two packsof cigarettesaday for thirty
years, tenyearsof coa mineemployment at strip mines, Dr. Paranthaman’ sreport, the June 25, 1997
CT scanreport, fourteen x-ray interpretations of the May 13, 1996, June 10, 1997, and June 25, 1997
x-rays, and the pulmonary function and blood gas studies administered by Dr. Paranthaman. Dr.
Branscomb considered the miner’ scoal dust exposure* extraordinarily small” and felt that based on
themajority of x-ray interpretations and other evidence, therewasno indication of any occupational
pulmonary disease. He alsofelt that he had insufficient medical datato opine reliably whether the
miner hasadisabling pulmonary disease. He added that, if the miner has a pulmonary impairment,
it is caused by asthma or asthmatic bronchitis secondary to a severe smoking addiction. Dr.
Branscomb is board-certified in internal medicine.

Dr. Branscomb was deposed on May 20, 1998, at which time he discussed his credentials,
reiterated theresultsof hismedical review, and discussed other evidence(DX 91). Heexplained that
heisnot board-certified in pulmonary di sease becausethat specialty wasnot given board certification
until many years after he had already been practicing in thefield. HisstatusasaB-reader ended in
December 1997. In hisopinion, theminer’ stenyearsof coal mine employment provided avery low
amount of exposure, but Dr. Branscomb recognized that it could be sufficient to produce
pneumoconiosis in a susceptible person. Dr. Branscomb noted asmoking history of two packs of
cigarettes aday for thirty years by age forty-eight. He reviewed the March 6, 1997 CT scan and
found sarcoid or tuberculosis, but not pneumoconiosis. He explained that simple pneumoconiosis
must exist before afinding of complicated pneumoconiosis can be made, and that because the miner
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did not havethe former he cannothavethe latter. He reaffirmed his opinion that there is no
impairmentdueto coalmineemployment.Rather, Dr. Branscomb found impairment due to asthma
or asthmaticbronchitis secondaryto severesmoking addiction. This opinion, he testified, is
bolsteredy theminer’ sexcellent responseto bronchodilator therapy. Dr. Branscomb reviewed Dr.
Kleinerman'’ sreport and noted that it did not change hisopinion. Finally, Dr. Branscomb explained

that thefinding of anthracotic pigment in the bronchoscopy biopsy sampletellshim nothing because

the sample of tissue istoo small. However, he added that it does not exclude the possibility of
pNeumoconiosis.

Dr. Branscomb reviewed additional evidence on June 8, 1998 (DX 85). These included
hospital records, the reports of Drs. Wheeler, Scott, Rosser, Kleinerman, Castle, and Fino, twenty-
two x-ray readings, a pulmonary function study, and a blood gas study. He felt the additional data
confirmed hisopinion that the miner hasamoderateto severe obstructive pulmonary disease—chronic
asthmatic bronchitis due to smoking. He explained that the results of the ventilatory and blood gas
studies confirmed this, and added that if the claimant received no treatment for his pulmonary
function defect, he would be disabled for coal mine employment. However, with treatment, the
miner would have the pulmonary capacity to perform his last coal mining job. Dr. Branscomb
reaffirmed his opinion that the claimant has no impairment caused by or aggravated by coal dust
exposure. Dr. Branscomb declared that a June 29, 1998 review of Dr. Kiser’s records from June
1987 through March 1998 further confirmed and strengthened his opinions (DX 86).

Dr. William W. Scott, Jr. was deposed on April 29, 1998 (DX 78). Heis aboard-certified
radiologist and B-reader. He reviewed his interpretations of x-rays taken May 13, 1996, March 6,
1997, March 17, 1997, April 16, 1997, June 5, 1997, June 10, 1997, June 25, 1997, and September
29, 1997, and CT scans of the thorax dated June 25, 1997 and March 6, 1997. Because he never
found small, rounded opacities in the mid and upper lung zones, concentrated more centrally than
peripherally, he never diagnosed coal workers' pneumoconiosis. Rather, he found adenopathy and
either sarcoidosis or tuberculosis. He also ruled out complicated pneumoconiosis.

Dr. JeromeKleinerman reviewed medical evidenceonMay 6,1998 (DX 74). Heconsidered
nine and one-half years of coal mine employment in the strip mining industry as an equipment
operator, a history of smoking two to three packs of cigarettes a day for thirty years, a medical
history, hospital records, twelve reports of three separate x-rays, the June 10, 1997 pulmonary
function study, the June 10, 1997 blood gasstudy, and CT scanresults. Dr. Kleinerman also viewed
four histologic slides from the miner’s April 16, 1997 bronchoscopy. He did not diagnose either
simple or complicated pneumoconiosis. He ascribed the miner's pulmonary function
changes—moderateto marked obstructive and moderate restrictive lung dysfunction with amoderate
degree of arterial hypoxemia-- to his smoking history.

Dr. Kleinerman wasdeposed on May 26, 1998 (DX 77). Hedisclosed hiscredentialsasbeing
board-certified in anatomic and clinical pathology with a special interest in diseases of the lungs.
He explained that, in order to diagnose coal workers' pneumoconiosis, three criteria are necessary:
the existence of a macule; the macule must be located in a respiratory bronchiole; and focal
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emphysemanustbepresentn thevicinity of themacule.Dr. Kleinerman reviewed medical records
andlungbiopsymaterialfrom anApril 16,1997bronchoscoppnMay 6,1998. He also considered
abloodgasstudy EKG,andpulmonaryfunctionstudiesadministeredby Dr. CastleonMay 6,1998.

He found benign squamous metaplasia and changes characteristic of chronic bronchitis. He could
notmakethediagnosiof pneumoconiosibecaus¢hebiopsysampladid notincludelung alveolar
tissue.He explained that a finding of black pigment is not diagnostic of pneumoconiosis because it
could be dueto manyconditions endemic to urban living. Based on a sixty- to ninety-pack-year
smokinghistory, Dr Kleinerman did not find the diagnosis of squamous metaplasia and chronic
bronchitisunusual. He added that the pulmonary function and blood gas studies bolstered his
findings of severeobstructiveairwaysdiseasedue to smokingand hypoxemiawith decreased
diffusing capacitydueto smoking respectively.Based on the x-rays he reviewed, Dr. Kleinerman
opinedthattheminerdoesnothavepneumoconiosisr anylungimpairmentarisingoutof coalmine
employment.

OnMay 28,1998,Dr. Jame®R. CastleexaminedheClaimantandreviewedmedicalrecords
(DX 80). He considered symptoms of shortness of breath, a cough, and wheezing, a medical history,
ahistoryof smokingoneandone-halfpacksof cigarettesaday,havingbegunatageseventeerand
ten years of coahineemploymentsa heavy equipment operator. Dr. Castle also administered a
chestx-ray, a pulmonary function study, and a blood gas study, and performed a physical
examination Hefound no evidence of coal workers pneumoconioss, either smple or complicated.
He diagnosed tobacco-smoke-induced chronic obstructive pulmonary disease with asthmatic
bronchitis and pulmonary emphysema which he believes caused severe obstructive airway disease
and mild hypoxemia. Dr. Castle opined that the x-rays revealed hilar adenopathy and infiltrates
consistent with sarcoidosis and/or healed tuberculosis.

Dr. Castle aso reviewed twenty-nine x-ray interpretations and CT scan interpretations, the
June 10, 1997 bl ood gasstudy and pulmonary function study, hospital records, andthereportsof Drs.
Wheeler, Scott, Paranthaman, Rosser, Branscomb, Fino, and Kleinerman. Thisinformation did not
cause him to change his opinion. He explained that, because none of the physicians found rales,
crackles, or crepitations on physical examination, and because of the miner’s smoking history
compared with a coa mine employment history of only ten years, the improvement after
bronchodilator administration that is typical of smoking-induced defects like chronic obstructive
pulmonary disease, the improvement of the PO2 over time, and the pathology report, a finding of
pneumoconiosisisnotindicated. Dr. Castleopined that the miner haschronic obstructive pulmonary
disease with asthmatic bronchitis and emphysema. He opined that the Claimant istotally disabled
due to tobacco-smoke-induced chronic obstructive pulmonary disease, including bronchitis and
emphysema, but not coal mine employment. Dr. Castle further opined that even if the miner were
found to have pneumoconiosis, hisopinion regarding disability and the cause thereof would remain
unchanged.

Dr. Gregory J. Fino examined the miner on August 4, 1998 (DX 92). Heconsidered ahistory

of smoking two packs of cigarettes a day since 1964, ten years of above ground coal mine
employment, ending in 1995, symptoms of shortness of breath, wheezing, and a daily productive
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cough, and the resultsof an x-ray, pulmonaryfunction study, blood gas study, and physical
examinationHediagnosed interstitial lung disease of indeterminateetiol ogy and cigarette smokers
emphysema.

Conclusions of Law and Discussion

To beentitled to benefitsunder Part 718, Claimant must establish by a preponderance of the
evidence that (1) he suffers from pneumoconiosis; (2) the pneumoconiosis arose out of coal mine
employment; (3) heistotally disabled; and (4) histotal disability iscaused by pneumoconiosis. See
Geev. M.G. Moore & Sons, 9 BLR 1-4 (1986). Failureto establish any of these elements precludes
recovery under the Act.

Existence of Pneumoconiosis

Section 718.202(a) provides four bases for finding the existence of pneumoconiosis: (1) a
properly conducted and reported chest x-ray; (2) a properly conducted and reported biopsy or
autopsy; (3) reliance upon certain presumptions which are set forth in Sections 718.304, 718,305,
and 718.306; or (4) the findings by a physician of pneumoconiosis as defined in Section 718.201
which is based upon objective evidence and areasoned medical opinion.

Therearethirty-seven x-ray readingsin evidence based on eleven x-rays. Of thethirty-seven
readings, nine are by either board-certified radiologists or B-readers, and twenty-five are by board-
certified radiologists who are also B-readers. Eleven readings were positive for pneumoconiosis,
while twenty-six were negative.

Thefirst x-ray, dated May 13, 1996, wasinterpreted asrevealing emphysemaby Dr. Kiser,
who possesses no particular qualifications for x-ray interpretation. Dr. Navani, who is both a B-
reader and board-certified radiologist, interpreted the x-ray as category 1/1 pneumoconioss.
However, Drs. Scott and Wheeler, both of whom aredually certified, interpreted thefilm asnegative,
asdid Dr. Fino, aB-reader. Based on the preponderance of this evidence, thisx-ray isnegative for
pNeumoconiosis.

The March 6, 1997, March 17, 1997, April 16, 1997, and June 5, 1997 x-rays were read as
negative by Dr. Wheeler and Dr. Scott. Consequently, these four x-rays are deemed negative for
pNeumoconiosis.

The June 10, 1997 x-ray was interpreted as positive by Drs. Paranthaman, Navani, and
Gaziano, while Drs. Scott, Wheeler, and Fino reread the film as negative. Dr. Paranthaman, a B-
reader, interpreted the x-ray as disclosing category two pneumoconiosis and category A large
opacities, indicating complicated pneumoconiosis. Dr. Gaziano, a B-reader, also interpreted the x-
ray as disclosing category two pneumoconiosis with category A large opacities. Dr. Navani, a
dually-qualified reader, interpreted the x-ray as disclosing category one pneumoconiosis, but not
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complicategoneumoconiosisHe also recorded that sarcoidosis had to be considered as a diagnosis.
Drs. Scottand Wheeler, who are dually-qualified readers, identified sarcoidosis as a probable
diagnosisput did not find pneumoconiosisDr. Fino, a B-reader, did not find pneumoconiosis.
While thereadingson this film are almost equally divided, the x-ray is determindxt teegative,

if viewed in isolationand considering the slight edge in professional credentials, and so, based on
apreponderancef therelatedevidence.Also, since the existence of complicated pneumoconiosis

is not deemedto have beenestablishedn the record as a whole, the interpretations of Drs.
Paranthaman and Gaziano are appropriately given less weight.

The June 251997x-ray wasinitially readby Dr. Cooperwho identified a poorly defined
density putdid notidentify pneumoconiosisDr. Navani found category 1/1 pneumoconiosis, while
Drs. Scott, Wheeler,and Fino did not. Dr. Navani’s finding of category 1/1 pneumoconiosis,
however, is inconsistent with his finding of category 1/2 on the June 10, 1997 film. Since
pneumoconiosis is a progressive and incurable disease, this factor calls into question the accuracy
of Dr. Navani’s conclusion. Moreover, because three other qualified readers found this x-ray
negative, it is deemed to be negative for pneumoconiosis.

The September 29, 1997 x-ray was read as negative for pneumoconiosis by Drs. Scott and
Wheeler, and was not reread. The March 30, 1998 x-ray was read as negative by Dr. Rosser, who
lacks relevant qualifications, and Drs. Scott, Wheeler, and Fino confirmed that interpretation. Dr.
Paranthaman diagnosed category 3/2 pneumoconiosiswith size B large opacities, and Dr. DePonte,
a B-reader and board-certified radiologist, found category 2/3 pneumoconiosis and size B large
opacities. Thus, while three physicians found the x-ray negative for pneumoconiosis, two others
diagnosed complicated pneumoconiosis. Of the three best qualified readers, two found the film
negative and one found it positive. The two B-readers are split as to the presence or absence of
pneumoconiosis on this x-ray. Consequently, based on a preponderance of the evidence, thisfilm
is deemed to be negative.

TheMay 6, 1998 x-ray wasfound positive by both Drs. Paranthaman and DePonte, and was
not reread. They again found category 3/2 and 2/3, respectively, and size B large opacities.
Therefore, this x-ray is deemed positive for pneumoconiosis.

Themost recent x-ray, taken August 4, 1998, wasfound negative by Dr. Fino, aB-reader, but
both Dr. DePonte and Dr. Navani found the x-ray positive. Dr. DePonte found category 2/2
pneumoconiosiswith sizeB largeopacities, and Dr. Navani found category 1/1 pneumoconiosiswith
size A large opacities. Because Dr. DePonte and Dr. Navani are dually-qualified, their
interpretations support afinding that this x-ray is positive for pneumoconiosis.

The overall weight of the x-ray evidence, however, does not support a finding of
pneumoconiosis. Themagjority of thebest-qualified readersfound thex-raysnegativefor thedisease
despite the consistent findings of lung abnormalities. Specifically, five B-readersfound the x-rays
negative and four found them positive. Eighteen of the B-readers who are also board-certified
radiologists found the x-rays negative, while only seven found them positive. See Scheckler v.
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Clinchfield Coal Co., 7 BLR 1-309(1984). While the two most recent x-rays are positive, they are
themostrecentonly by afew months. The majority opinion of the best qualified readers is more
persuasive.Consequently, this tribunal concludes that the x-ray evidence does not establish the
existence of pneumoconiosis under Section 718.202(a)(1).

TheminerunderwenabronchoscoppnMay 6,1998 atwhichtime someof hislungtissue
wasremoved. According to Dr. Kleinerman, a reviewing pathologist, the tissue revealed benign
squamousnetaplasia and changes characteristic of chronic bronchitis. Because there was no lung
alveolartissuein the sample he could not makea diagnosis of pneumoconiosis. Similarly, Dr.
Branscomliestifiedthatthesamplevastoosmallto indicatewhethempneumoconiosig/aspresent.

Bothof thesghysiciansreboard-certifiedspecialistsandtheirsis theonly testimonyonthebiopsy
evidence.Consequently, the biopsy evidence does not establish the existence of pneumoconiosis
under Section 718.202(a)(2).

Section718.202(a)(3)providesthat it shall be presumed that the miner is suffering from
pneumoconiosig anyof thepresumptionslescribedn Sections/18.304,/18.305pr 718.306are
applicable. Sectio@18.305is not applicable because the miner’s claim was filed after January 1,
1982. Section 718.306 is not relevant because that section requires that the miner must have died
before 1978. Section 718.304 is applicable to the extent discussed below.

Pursuant to Section 718.202(a)(4), Dr. Paranthaman diagnosed pneumoconiosis, and Dr.
Rosser suspected that the nodular densities he saw on x-ray were related to occupational disease.
This is sufficient to be considered a diagnosis of pneumoconiosis. Drs. Kiser, Brown, Ladley,
Branscomb, Kleinerman, Castle, and Fino did not diagnose the disease. Dr. Scott did not find
pneumoconiosis, but his opinion does not rise to the level of a reasoned medical opinion under
Section 718.202(a)(4) because he did not consider the miner’ s smoking and coal mine employment
histories. Nor did he either examine the Claimant or review reports of other physicians
examinations of the Claimant. See Perry v. Director, OWCP, 9 BLR 1-1 (1986). Dr. Winegar
provided no opinion on the existence of pneumoconiosis.

Substantial weight isplaced on Dr. Kiser’ sopinion because he hasbeen theminer’ streating
physician for ten to fifteen years, and he has been seeing theClaimant every two months (DX 78).
He has treated the miner for his respiratory condition and has prescribed oxygen. He attended the
miner during hishospital stays. Not only has he physically examined the miner many times, but has
also considered the results of an x-ray, ablood gas study, and an EKG, aswell as accurate smoking
and employment histories. Consequently, Dr. Kiser has observed the miner long enough and
frequently enough to have obtained a superior understanding of his condition and relevant
information concerning his condition. See Tussey v. Island Creek Coal Co., 982 F.2d 1036, 1042
(6™ Cir. 1993); Schaaf v. Matthews, 574 F.2d 157, 160 (3d Cir. 1978); Gomolav. Manor Mining and
Contracting Corp., 2 BLR 1-130, 1-135 (1979); Section 718.104(d)(1)-(4). Dr. Brown’'sopinion,
whichincluded adiagnosisof pulmonary diseasenot related to coal mineemployment, ispersuasive
becauseitiswell reasoned and documented. See Perry, 9BLR 1-1. Thex-ray herelied on wasread
as negative for pneumoconiosis by Drs. Scott, Wheeler, and Fino.
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Because Dr. Ladley diibtexaminethe miner for the purpose of discovering a respiratory
or pulmonary problem, but rather focused onrtinger’ s cardiac condition, hisfailure to diagnose
pneumoconiosis is not deemed significant.

Dr. Paranthaman’s opinion iswell documented and reasoned. Perry, 9 BLR 1-1. Thefirst
x-ray on which he relied was confirmed by two other qualified readers, although three others read
it as negative. The second x-ray he considered was also confirmed by two B-readers who are also
board-certified radiologists. Dr. Paranthaman al so hassignificant credential sin pulmonary medicine.
See Scott v. Mason Coal Co., 14 BLR 1-38 (1990). The CT scan he considered was found to be
consi stent with pneumoconiosisby Dr. Cooper, who is neither aboard-certified radiologist nor aB-
reader. However, Drs. Scott and Wheel er, both of whom aredually certified, interpretedthe CT scan
as not revealing pneumoconiosis. Therefore, while there are some factors detracting from the
probative value of Dr. Paranthaman’s opinion, it neverthelessis given some weight. Dr. Rosser’s
opinionislesspersuasive. Although he hastreated the miner every six months, therecord evidences
only his March 30, 1998 examination. At that time, he did not consider a coa mine employment
history or the length of time the miner had been smoking, and so his opinion is inadequately
documented. See Minton v. Director, OWCP, 6 BLR 1-670 (1983); Perry, 9 BLR 1-1.

Dr. Branscomb’'s opinion merits greater weight because he reviewed specified medical
evidence of record, he is a speciadist in pulmonary disease, though not board-certified, and his
opinion is supported by the overal weight of the x-ray evidence and the biopsy evidence. Dr.
Kleinerman’s opinion is persuasive because of his credentials. See Wetzel v. Director, OWCP, 8
BLR 1-139 (1985). Furthermore, hisreport iswell reasoned in that it explains how hisopinion is
supported by the analysis of the biopsy tissue, the pulmonary function study results, and the miner’s
smoking and employment histories. Similarly, Dr. Castleexplainedthat hisconclusi onwasbol stered
by the results of his and others physical examinations, the miner’s smoking and coal mine
employment histories, theimprovement of theminer’ scondition after bronchodilator administration,
the improvement of his PO2 over time, and the pathology report. Dr. Castle also has significant
credentials, and he examined the miner as well as reviewed specified medical records. For these
reasons, hisopinionisgiven substantial weight. Dr. Finoisboard-certified in pulmonary medicine,
and his report is well documented. However, his x-ray interpretation was reread as positive for
complicated pneumoconiosisby two B-readerswho areal so board-certified radiologists. A CT scan
taken the same day was also interpreted as positive for pneumoconiosis by these two physicians,
whoseradiological qualifications exceed those of Dr. Fino’'s. For these reasons, Dr. Fino’sopinion
IS given some weight, but it is not as persuasive as the opinions of Drs. Kiser, Branscomb,
Kleinerman, and Castle. Accordingly, the medical opinion evidence does not support a finding of
the existence of pneumoconiosis under Section 718.202(a)(4).

Additional medical evidenceof recordincludesthe CT scanstaken June 25, 1997 and August
4,1998. Theformer was interpreted as positive for pneumoconiosis by Dr. Cooper, who isnot a
board-certified radiologist, and Dr. Navani, who is. That CT scan was interpreted as negative for
pneumoconiosis by two other board-certified radiologists. Therefore, the weight of the evidence
regarding this CT scan is negative for pneumoconiosis. The later August 4, 1998, CT scan was
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interpretedas positive for complicatedpneumoconiosidy two board-certified radiologists.
AlthoughthatCT scanis morerecentthanthe June25,1997, CT scan bsorethanoneyear,the
earlierinterpretationandexplanation®f Drs. Scott and Wheeler are more persuasive. Dr. Scott
explainedthat the changesseenwere of the wrong type andin the wrong distribution to be
pneumoconiosisBoth he and Dr. Wheeler suspected sarcoidosis. Therefore, upon consideration of
all themedicalevidencebearingon the existencef pneumoconiosisncludingthex-ray evidence,
theevidenceelatedto thetwo CT scansandtheopinionsof physiciansthistribunalfindsthatthe
Claimant hagailedto establisitheexistencef pneumoconiosipursuanto Section 718.202See

Island Creek Coal Co. v. Compton, 211F.3d203,2000WL 5247984" Cir. 2000);Penn Allegheny

Coal Coo. V. Williams, 114 F.2d 22, 24-25 (3d Cir. 1997).

Causation

In additionto establishing the existence of pneumoconiosis, a claimant musséddish
thathispneumoconiosiaroseatleastin part,outof hiscoalmineemployment.Pursuant to Section
718.203(b)a claimantis entitledto a rebuttablepresumptiorof a causatelationshipbetweerhis
pneumoconiosis arts coalmineemployment if he worked for at least ten years as a coal miner.

In the instant case, Claimasdtablishedenandthreequarters/earsas a coal miner. Thus, had he
establishedhe existenceof pneumoconiosidhe would havealsobeenentitledto the rebuttable
presumptiorthathis pneumoconiosiarosegrom hiscoalmineemploymentndertheprovisionsof
Section718.203(b).But, because he has not established the existence of pneumoconiosis, the issue
iS moot.

Disability Due to Pneumoconiosis

Section718.304providesanirrebuttablepresumptiorthata mineris totally disableddueto
pneumoconiosis heis sufferingfrom achronicdustdiseas®f thelungwhich,whendiagnosedy
chesix-ray,yieldsoneor morelargeopacitiesclassifiedin CategoryA, B, or C, or whendiagnosed
by biopsy or autopsy, yields massive lesions in the lung.

The first finding of complicatedpneumoconiosisvas of the Junel0, 1997 x-ray. Drs.
ParanthamaandGaziandoundcategonA largeopacities. However, Drs. Navani, Scott, Wheeler,
andFino found this film negative for pneumoconiosis. Drs. Navani, Scott, and Fino suspected
sarcoidosis.Based on the readings by the three dually-certified readers-Drs. Navani, Scott, and
Wheeler—this x-ray is determined to be negative for complicated pneumoconiosis

The March 30, 1998 x-ray was interpreted by Drs. Paranthaman and DePonte as revealing
category B largeopacities. Drs. Fino, Rosser, Scott, and Wheeler did not find indiciaof complicated
pneumoconiosisto be present. Drs. Paranthaman and Fino are B-readers, Drs. Fino and Rosser are
board-certified in pulmonary disease, whichisnot aqualification recognized for x-ray readersunder
the Act, but Drs. DePonte, Scott and Wheeler are both B-readers and board-certified radiologists.
Consequently, the interpretations of Drs. DePonte, Scott, and Wheeler are most persuasive. See
Scheckler, 7 BLR 1-128. Dr. Scott suspected pneumonia, tuberculosis, or fibrosis due to a prior
infection. Dr. Wheeler found adenopathy. Thus, the preponderance of the evidence weighs against
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an interpretation of complicated pneumoconiosis.

The May 6, 1998 x-ray wasinterpretedasexhibiting category B large opacities by Drs.
ParanthamaandDePonte Because this evidence is not contradicted, it is deemed to be positive for
complicatedpneumoconiosisLikewise, the August 4, 1998 x-ray was interpreted as negative for
pneumoconiosiBy Dr. Fino,butDr. DePontdoundcategoryB largeopacitiesandDr. Navanifound
categoryA large opacities. As Drs. DePonte and Navani are both board-certified radiologists,
deferenceo theiropinionsis appropriateas,togetherthoseopinionsconstitutea preponderancef
theevidence relative to that x-ray. Therefore, the x-ray is deemed to be positive for complicated
pneumoconiosis.

Of thetwo CT scansvhichwere also taken, the June 25, 1997 CT scan was not interpreted
asrevealingcomplicated pneumoconiosis. However, the August 4, 199&@iwasinterpreted
by Dr. Navanias consistentwith complicated changes of pneumoconiosis, consistent with his
interpretationof the x-ray taken the same day. Dr. DePonte found bilateral progressive massive
fibrosis,aform of complicated pneumoconiosis, which is consistent with her reading of the August
4, 1998 x-ray.

Furtherbearingonthepresencer absencef complicatedpneumoconiosiaretheopinions
of Drs. ParanthamanBranscomb Scott, Kleinerman,and Castle. Dr. Paranthaman diagnosed
complicatedoneumoconiosis hisreportbasedn his Junel0,1997examinatiorof theClaimant.
He explained, “Mr. Fred Dean has evidence of pneumoconiosis radiologically and has presence of
a large opacity which might represent complicated pneumoconiosis.” This further explanation
evinces some question in the doctor’ s mind regarding the presence of complicated pneumoconiosis.
Such afinding that is not definitive is given lessweight. See Justice v. Island Creek Coal Co., 11
BLR 1-91 (1988). Drs. Branscomb, Scott, Kleinerman, and Castle agree that the miner does not
suffer from complicated pneumoconiosis. Asexplained by Dr. Branscomb, if aperson doesnot have
simple pneumoconiosis, he cannot have complicated pneumoconiosis, since the former must exist
before the latter can. The weight of the evidence is against a finding of simple coa workers
pneumoconiosis. Dr. Scott reviewed eight of the x-rays and both CT scans. He found adenopathy
and either sarcoidosis or tuberculosis, but explained that the pattern of the opacities was not
consistent with either smple or complicated pneumoconiosis.

Theopinionsof Dr. Scott and Dr. Branscomb, as supported by those of Drs. Kleinerman and
Castlearewel| reasoned and substantiated by the underlying objectiveevidence. Thoseopinionsare
bol stered by the miner’ s smoking history and relatively short coal mine dust exposure, all of which
was above ground. Thus, despite the interpretations of the two most recent x-rays and the more
recent CT scan, this tribunal, having weighed all of the relevant evidence together, finds that the
Claimant is not entitled to invoke the irrebuttable presumption that he is totally disabled due to
pneumoconiosis pursuant to Section 718.304.

Section 718.204(b)(2) provides the criteria for determining whether a miner is totally
disabled. Thesecriteriaare: (1) pulmonary function tests qualifying under applicable regulatory
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standards(2) arterialbloodgasstudiesqualifying underapplicableregulatorystandards(3) proof

of pneumoconiosisind cor pulmonalewith right sidedcongestiveheartfailure; or (4) proof of
disablingrespiratoryor pulmonaryconditionon the basisof the reasonednedical opinions of a
physiciarrelyinguponmedicallyacceptablelinical andlaboratorydiagnostidechniqueslf there

is contrary evidence itnerecord,all the evidencemustbeweighedin determining whether there
is proof by a preponderancef the evidencehat the miner is totally disabled by pneumoconiosis.
Shedlock v. Bethlehem Mines Corp., 9 BLR 1-95 (1986).

Since both the pre-bronchodilator and post-bronchodilator results of both pulmonary function
studiesproducedqualifying valuesthat exceedthosesetforth in AppendixB to Part 718, the
Claimant has established that he is totally disabled pursuant to Section 718.204(b)(2)(i).

Of the four bloodyasstudies, two yielded qualifying values under Appendix C to Part 718
andtwo did not. Because the most recent study showed improvement just four months after a
qualifying study,deferences givento Dr. Castle’ sopinion that the improvement in PO2 over time
detractsfrom afinding of total disability. Therefore, the Claimant hasnot established total disability,
by apreponderance of theevidence, pursuant to Section 718.204(b)(2)(ii) . Sincethereisnoevidence
of cor pulmonale with right-sided congestive heart failure, the Claimant has not proved total
disability pursuant to Section 718.204(b)(2)(iii).

Among the physicians who either examined Claimant or reviewed pertinent medical
evidence, Drs. Kiser, Ford, Brown, Ladley, Winegar, Rosser, Scott, and Fino provided no opinion
relatingtotheissueof total disability. Dr. Paranthaman opined that theminer istotally disabled from
apulmonary perspectivedueto coal mineemployment. Dr. Branscombfound noimpairment rel ated
to coal mine employment, but found amoderate to severe pulmonary impairment which he thought
would render the miner totally disabled if hedid not get treatment. Dr. Kleinerman found amoderate
to severe pulmonary impairment due to smoking but not coal mine employment. He did not opine
asto whether that impairment rendered the miner totally disabled. Dr. Castle opined that the miner
istotally disabled due to chronic obstructive pulmonary impairment attributed to smoking, but not
pneumoconiosis. Thus, the physicians who expressed an opinion as to the miner’s pulmonary
disability, unanimously concluded that in his current state the miner suffersfrom atotally disabling
respiratory impairment. Theseopinionsaresupported by theunderlying objectivemedical evidence.
They are well documented and reasoned. Accordingly, total disability is also established by the
physicians’ opinions of record under Section 718.204(b)(2)(iv).

Section 718.204(c)(1) provides that a miner will be considered totally disabled due to
pneumoconiosis if the diseaseis a substantially contributing cause of the miner’ stotally disabling
respiratory or pulmonary impairment. Pneumoconiosisis considered a*“substantially contributing
cause” of the disability if it either has a material adverse effect on the miner’s respiratory or
pulmonary condition, or it materially worsens a totaly disabling respiratory or pulmonary
impairment caused by adisease unrelated to coal mineemployment. Evidencethat pneumoconiosis
makesonly anegligible, inconsequential, or insignificant contribution to the miner’ stotal disability
isinsufficient to establish that pneumoconi osisisasubstantially contributing cause of that disability.
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Total disability due to pneumoconiosis must be establiffivedigha physician’s documented and
reasoned medical report. Section 718.204(c)(2).

Only Dr. Paranthaman related the miner’ s disability in any part to coal dust exposure, but
even he opined that the miner’s disability is primarily related to his cigarette smoking. Drs.
Branscomb, Kleinerman, and Castlefound noimpairment dueto coal mine employment; they opined
that cigarette smoking was the cause of the miner’ s respiratory disability.

Because this tribunal has concluded that The miner does not suffer from coal workers
pneumoconiosis, the opinions of Drs. Branscomb, Kleinerman, and Castle are more persuasive than
Dr. Paranthaman’s. Their opinions are supported by the x-ray evidence, biopsy evidence, CT scan
analyses, improvement of pulmonary function following bronchodilator administration, theminer’s
extensive smoking history, and hisrelatively short coal mine employment. The interpretations by
Drs. Scott and Wheeler that the x-ray abnormalities are probably either sarcoidosis or tuberculosis
support the opinions of Drs. Branscomb, Kleinerman, and Castle. Finally, Dr. Paranthamanrelied
upon radiological evidence of pneumoconiosis to conclude that the miner’s totally disabling
respiratory condition was caused by coal mine employment. But since the preponderance of the
evidence does not establish that the miner has pneumoconiosis, Dr. Paranthaman’ sconclusionisnot
well founded, and his opinion is given little if any weight. Accordingly, this tribunal finds,
considering the diverse evidence together, that the Claimant has failed to establish that his totally
disabling respiratory impairment is due to pneumoconiosis pursuant to Section 718.204(c).

Entitlement

Claimant has not proved the existence of pneumoconiosis or total disability due to
pneumoconiosis. Accordingly, his claim for black lung benefits must be denied.

Attorney's Fees

Theaward of an attorney'sfee under the Actispermitted only if benefitsareawarded. Since
benefits are not awarded in this case, the Act prohibits the charging of any feefor representation in
pursuit of the claim before this tribunal.

ORDER

The claim of Fred D. Dean for black lung benefits under the Act is denied.

EDWARD TERHUNE MILLER
Administrative Law Judge
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NOTICE OF APPEAL RIGHTS Pursuanto 20 C.F.R.§ 725.481, any party dissatisfied with this
Decisionand Order may appeal it to the Benefits Review Board within 30 (thirty) daysfrom thedate
of this Decision by filing aNotice of Appeal with the Benefits Review Board at P.O. Box 37601,
Washington, D.C. 20013-7601. A copy of this notice must also be served on Donad S. Shire,
Associate Solicitor, Room N-2117, 200 Constitution Avenue, G.W., Washington, D.C. 20210.
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